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Current Lopics. 
1 end not the New York Court of Ap- 
peals to have a building of its own? 

This question has doubtless often pre- 
sented itself to the minds of judges and law- 
yers alike. It is one which, while perhaps 
not pressing, is deserving of due considera- 
tion. No argument is needed to show that 
such an august judicial body as the Court of 
Appeals should be properly housed, or that 
it is the duty of the proper State authorities 
to see that a place or building is provided 
which will not only comport with the dig- 
nity and needs of the court itself, but will 
also furnish the proper facilities for the trans- 
action of its business. That the present 
quarters of the court are not all that could be 
desired is, it seems to us, self-evident. In 
saying this we are well aware that a relatively 
generous portion of the magnificent Cap- 
itol building, fronting on a square which will 
perhaps some day, when the great structure 
is finally turned over from the hands of the 
artisans in a condition of final completion, 
be transformed into “a thing of beauty and 
a joy forever,” with all the artistic embel- 
lishments of the landscape gardeners’ art of 
which it is capable, has been set aside for its 
use. We are also aware of the fact that the 
court has been provided with a fairly good- 
sized court room, adjoining which are pri- 
vate consultation and clerks’ rooms, as to 
the general comfort of which we have heard 
no serious complaint. At the same time it 
will hardly be denied that in some important 
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particulars the present quarters are unsuit- 
able and inadequate. We have no hesita- 
tion whatever in saying that, in our opinion, 
a court of the dignity and importance of the 
Court of Appeals should be housed in a 
building of its own, located in reasonably 
close proximity to the Capitol, and furnished 
with all the essentials for the proper conduct 
of the business of the court, including ample 
court, consultation and clerks’ rooms, quar- 
ters for library which will be capable of in- 
definite expansion and such other conven- 
iences and accessories as will readily occur 
to the mind of any reflecting and experi- 
enced person. Conceding that these things 
are highly desirable, the question might and 
probably would arise: “ Could the Legisla- 
ture be made to view the matter in such a 
light as would induce it to make the neces- 
sary appropriation for the purposes men- 
tioned?” ‘That, of course, is a practical 
question, the answer to which could not be 
given until a proper effort had been made to 
ascertain the ideas of the law-makers who 
hold the State’s purse-strings. However, 
the ALBANY Law JouRNAL has now in mind 
a plan which it confidently believes will 
solve the whole problem, inure directly to 
the benefit and convenience of the other 
State departments, and, at the same time, 
provide the court with a building entirely 
suitable and adequate to its needs, without 
the expenditure of more than a merely nom- 
inal sum of money. It seems to us that a 
glance across the Capitol square and the 
Albany Academy park in the direction of the 
old State House will be sufficient to suggest 
the plan. This old-fashioned but exceed- 
ingly dignified and judicial looking building, 
as is well known, is just now emerging from 
the hands of the artisans, after a very thor- 
ough overhauling. It has renewed its youth 
and is apparently good for another century 
or so of usefulness to the State. Its location 
is in all respects admirable for the purpose 
referred to. Its appearance is sufficiently 
imposing. Its size is adequate for all the 
needs of the court for many years to come. 
To make the interior arrangements to con- 
form to those needs, including spacious court 
rooms on the first floor, would be neither 
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difficult nor expensive, involving mainly the 
removal of a few partition walls. The build- 
ing itself, having been structurally strength- 
ened, and the crumbling stone of the outer 
walls replaced by new, the main item of ex- 
pense in the alterations for the accommoda- 
tion of the court would bé involved in the 
provision of a court room of suitable size. 
There would also be ample room for the 
housing of all the attaches, including the 
official reporter who is now compelled to 
occupy his own quarters down-town. The 
great convenience of having the official re- 
porter in the same building with the court 
is so obvious as to need no further comment. 

But what about the present occupants of 
the State House? This need not be a bug- 
bear. As is well known, there are few of the 
important State departments which are not 
now located in the Capitol. One of these is 
that of the Comptroller, who, we believe, by 
his own choice, has remained in the State 
House. We opine that Mr. Roberts would 
make no very strenuous objection to ex- 
changing his official abode in the State 
House for one in the granite pile, say in close 
proximity to the executive chamber, and in- 
deed there are not a few political wiseacres 
who are willing to predict that his high and 
honorable ambition will be gratified. How- 
ever this may be, and without further at- 
tempt to penetrate into the mysteries of the 
political horoscope, we do not apprehend 
that there would be any great difficulty in 
having the building vacated in case it was 
deemed desirable to have the Court of Ap- 
peals quartered in the State House. In 
passing, it may be proper to remark that, 
apart from the personal feelings and wishes 
of the present comptroller, it hardly needs 
argument to show the desirability of all the 
State officials having their official quarters 
in the Capitol building. 

But how do the Court of Appeals judges 
themselves feel about it? On this important 
point the ALBany LAw JouRNAL makes no 
claim to having privileged information. The 
suggestion now made is, however, presented 
in entire good faith, and in the firm belief 
that it affords an easy solution of the whole 
matter, provided, of course, that Barkis — 





who in the present case means the judges — 
is willin’. We hope to have an expression 
of the views of those interested and to pre- 
sent them in an early future issue. 


A decision which ought to have some ef- 
fect in stopping the too-common practice of 
stock-inflation was rendered recently by the 
Supreme Court of Illinois, in the so-called 
Pacific Railway Company case, wherein the 
principal question presented was whether, in 
the absence of any fraud, stockholders to 
whom stock is issued as fully paid, in ex- 
change for property of known less value 
than the nominal value of the stock, can be 
made liable to the creditors for the difference. 
The Pacific Railway Company, capitalized at 
$2,500,000, and incorporated under the laws 
of the State of Illinois, issued bonds which 
investors in Chicago and elsewhere took up, 
with the express understanding that the cap- 
ital was paid up in full. The failure of the 
company led to an investigation, which dis- 
closed the fact that only about thirty-two per 
cent. of the stock of the company had been 
paid up. It was held by the Appellate Cour 
that stock, under the laws of the State of 
Illinois, must be paid in money, and that the 
burden was upon the stockholders to make 
the fact of payment in money or money's 
worth duly appear. The stockholders were 
declared to be liable to the extent of their re- 
spective holdings (if necessary to discharge 
the obligations of the concern) minus the fair 
actual value of what was given as payment 
for the stock at the time of its purchase. The 
Chicago Evening Post, in commenting upon 
the justice of this decision, which has now 
been affirmed by the Supreme Court of IIli- 
nois, says with truth: “It is said that for 
the first time in the history of Illinois juris- 
prudence has the point involved received ex- 
haustive treatment. Its importance scarcely 
requires emphasizing, for the practice of issu- 
ing stock as fully paid up for which but a 
part of the face value has been paid is very 
common. No fraudulent intent can be im- 
puted, but it is well that such stockholders 
should clearly know their obligations. Cer- 
tainly creditors are entitled to protection, and 
if they are induced to rely on positive assur- 
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ances regarding the payment of the capital 
stock, there is additional reason why they 
ought not to suffer the consequences of mis- 
representation.” 


A decision embodying a judicial definition 
of the word “ accident’? was handed down 
on the 14th inst., by the United States Court 
of Appeals, at St. Louis, Mo., being an af- 
firmance of the decision of the lower court 
wherein Mrs. Sarah I. Smith obtained a 
judgment against the Western Commercial 
Travelers’ Association for $5,000 on the 
death of her husband. Freeman O. Smith, 
of St. Louis, died from blood poisoning in 
1895, as a result of a sore toe, the skin of 
which had been abraded by a tight shoe. 
Mrs. Smith attempted to collect the accident 
policy but was resisted by the company on 
the ground that death was not caused by an 
accident. A jury. in Judge Adams’ court 


gave Mrs. Smith the full amount of the pol- 
icy, and the association appealed. 


Judge 
Sanborn held that the death of the in- 


sured had been brought about by an ex- 
ternal agency, and that it was accidental. 
The court said: “ What is not the result of 
design or prearrangement is accidental. No 
man intentionally wears the skin off his toes, 
and such injury must be considered acci- 
dental ” — which looks like very good com- 
mon sense as well as very good law. 


We publish in full in this issue the dis- 
senting opinion of Judge Guffy, of the Ken- 
tucky Court of Appeals, in the somewhat 
celebrated case of Walter Pedigo v. Com- 
monwealth of Kentucky, recently decided by 
the Court of Appeals of that State, and 
known as the “ Blood-Hound Witness Case.” 
This case has attracted a great deal of at- 
tention, not only in the State in which it was 
rendered, but throughout the entire country, 
more particularly the southern portion of it. 
The principle involved is one of far-reaching 
importance. The majority opinion holds, in 
effect, that proof of the trailing of a defend- 
ant by a blood-hound can be introduced in 
evidence upon the trial of such person 
charged with any crime —a ruling which is 





certainly both novel and interesting. Apart 
from the value of blood-hounds in tracking 
and running down criminals, as to which 
there is more or less doubt, and without en- 
larging upon the undoubtedly much exagger- 
ated notions in the popular mind as to the 
sagacity of these animals, it seems to us to be 
manifestly unsafe to permit the introduction 
of the class of testimony referred to, more 
particularly when we remember that the 
blood-hound will take up the first trail that 
reaches or affects his olfactory nerves, and 
that he is constantly liable to quit the first 
trail taken up and follow any other which he 
may cross. We regard Judge Guffy’s opin- 
ion as eminently sound and wise. 


One of the principal speakers at the recent 
Lincoln Birthday celebration by the Mar- 
quette club, of Chicago, was Mr. Justice 
Brewer, of the United States Supreme Court, 
who spoke on the subject “ The Nation’s 
Anchor,” reference being had, of course, to 
the great tribunal of which he is one of the 
most distinguished members. After outlin- 
ing the history of the court and dwelling 
upon the manner in which it had met its 
solemn duties and responsibilities, Justice 
Brewer delivered this remarkable peroration: 


That grim and cynic Scot, Thomas Carlyle, 
looking at the tumultuous movements which so 
often sweep through this land of government by 
the people and of the people, sneeringly remarked 
that democracy was shooting Niagara. He saw 
in those movements only a flood, which was 
sweeping law and order and the foundation of 
society onward to the brink of a destroying preci- 
pice. But Niagara presents two visions: You 
stand on the bank and you see an angry flood 
sweeping onward and bearing everything on its 
bosom to the fearful and fatal jump. It is em- 
blematic and symbolic of destruction. You turn 
your eye in the other direction and you see that 
mighty flood subdued by the hand of man to the 
dominion of law, and its awful energies trans- 
muted into electric force, which is borne to the 
neighboring cities, giving them ceaseless light and 
regulated power. So is it with the tempestuous 
democratic flood. Unrestrained, unchecked, it will 
sweep onward, bearing all things to certain de- 
struction, but subjected to restraining law, its tre- 
mendous and irresistible force will be transmuted 
into beneficent light and power to illumine the 
upward ways of humanity and strengthen every 
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effort for the bringing in of that millennial day 
when peace and prosperity shall enfold the earth 
with glory. 


This is not only real, burning eloquence, 
but the quintescence of truth which should 
sink deep into the heart of every true Amer- 
ican. 


The perversity, not to say stupidity, of 
juries is proverbial, and is not, it seems, con- 
fined to any country. The London Law 
Times of the 5th inst. mentions an instance 
wherein, at the Guildford Assizes, before Mr. 
Justice Ridley, Samuel White was indicted 
for an offense under section 5 of the Crim- 
inal Law Amendment Act, 1885. After the 
evidence had been submitted the case pro- 
ceeded thus: 


The jury retired to consider their verdict, and 
after an interval of over half an hour returned into 
court. In reply to the clerk of Assize, who asked, 
“ Do you say the prisoner is guilty or not guilty?” 
the foreman replied, “Our verdict is on that 
paper,” handing a document in which the words 
were to the following effect: “‘ We are agreed that 
the evidence is not sufficiently strong to convict 
the prisoner, but we think the crown should ob- 
tain further evidence.” 

Lushington. —I claim that as a verdict of not 
guilty, my lord. 

Ridley, J. (to the jury). — Do you say the pris- 
oner is guilty or not guilty? 

The Jury. — Our verdict is on the paper. 
are not agreed as to anything else. 

Ridley, J.— That is no verdict. 
tire again. 

Lushington. —It is the duty of the crown to 
satisfy the jury of the prisoner’s guilt. The prose- 
cution has failed to do so—the jury being agreed 
that the evidence does not justify them in convict- 
ing this man. 

The jury having retired, again returned and 
said they were not agreed to a verdict of guilty or 
nct guilty, 

Lushington. — Are they agreed that there is not 
sufficient evidence on which to convict the pris- 
oner? 

Ridley, J.— What do you say, gentlemen? 

The Foreman. — We are agreed that there is not 
sufficient evidence to convict the prisoner. We will 
never agree on a verdict of either guilty or not 
guilty. 

Lushington. —I claim that a verdict of not 
guilty should be entered upon that finding. 

Ridley, J. —It is obviously a compromise ver- 
dict —I cannot accept it. The jury must be dis- 


We 


You must re- 





charged, and the prisoner will be bouna over to 
appear at the next assizes in June. 


It is true the form of verdict was peculiar, 
but the claim of the defendant’s counsel that 
a verdict of not guilty should have been en- 
tered upon the finding was clearly sound. 
The evidence being not sufficiently strong 
to convict, an acquittal was the only alterna- 
tive, and the jury’s recommendation that 
“ the Crown should obtain further evidence ” 
should, it seems to us, have been treated as 
mere surplusage. 


Hotes of Cases. 

Mortgage Lien— Funeral Expenses — Superi- 
ority of Claim.—In Milward v. Shields, decided 
by the Supreme Court of Kentucky (19 Ky. Law 
Rep. 1076), it was held that the lien of the mort- 
gagee upon the estate of a decedent is superior to 
the claim of an undertaker for the funeral ex- 
penses of the dead mortgagor. The court said in 
part: 

No case has been referred to or authority cited— 
and we are confident none can be found — in 
which it was held, or the doctrine was laid down, 
that a claim for funeral expenses, which is not a 
debt against the estate at all, but more properly 
a credit to the personal representative, is superior 
to the lien of a mortgage, whereby the decedent 
devoted so much as might be necessary of certain 
specified property to the payment of the mortgage 
debt. The decedent, up to the date of his death, 
had absolute control of his property. He could 
dispose of it by deed or mortgage, and in the 
latter case, though he did not part with the Iegal 
title, he did part with the equity. To the extent 
that it was necessary his estate in the property 
mortgaged was appropriated to the payment of the 
mortgage. Nor does the argument drawn er 
necessitate appear to be meritcrious. It is true 
that when a man dies he must be buried; bu: it is 
cqually true that while he lives he must be fed aad 
clothed, and when sick he should receive medical 
attention. It is pro bono publico that these things 
should be done. And if a man have assets these 
things should be paid for out of such assets; but 
if not, the State provides poor-houses, hospitals 
and pauper burial. There is no reason why a 
claim for one of these things more than another 
should be permitted to override the contract rights 
of a mortgagee. 

Wherefore, the judgment of the lower court is 
affirmed. 

In Cahn v. Cahn (Supreme Court, Special Term, 
New York county, Oct., 1897, 48 N. Y. Supp. 173), 
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it was held that the court has inherent power to 
direct and enforce by contempt proceedings a sur- 
gical examination of the person of a defendant in 
an action for the annulment of marriage on the 
gicund of physical incapacity. The Court (Rus- 
sell, J.) said in part: 

“T am not aware of any decision of the courts 
of this State, since the adoption of our Code of 
Procedure in 1848, which provides for such an 
emergency. The inherent power of the court, 
however, has been held not to extend to an exam- 
ination of the person by surgeons in an action for 
personal injuries (McQuigan v. Railroad Co., 129 
N. Y. 50, 29 N. E. 235). This decision was made 
in review of a decision before the statute allowing 
such examination, and recognized that there is no 
such peculiar necessity for it as in a case like the 
one at bar. Other evidence of the extent of the 
injuries can be given in such cases, and the same 
requirements as to the conclusive character of the 
testimony to be presented are not necessary in 
such actions as in those annulling or dissolving 
the marital relation. A similar conclusion was 
reached in the case of Railway Co. v. Botsford 
(141 U. S. 250, 11 Sup. Ct. 1000). But in the 
former Court of Chancery, by a decision made by 
the chancellor in 1836, the jurisdiction of the court 
was upheld on account of its necessity to direct 
and enforce a surgical examination of the person 
of the defendant in such an action as this (Devan- 
bagh v. Devanbagh, 5 Paige, 554). And such 
pewer was again upheld by him in 1841 (Newell v. 
Newell, 9 Paige, 25). Without the exercise of 
such a power the court would be impotent to de- 
cree annulment of marriages obtained by fraud of 
this nature. The defendant could simply resist 
the sufficient proof obtainable alone by an exam- 
ination of his person, relying upon the well-known 
rule of the courts to refuse annulment of the 
sacred tie of marriage unless upon satisfactory 
proof, and thus hold the innocent consort to the 
perpetual burden of a marriage with a sexless 
husband.” 


In the recent decision of the U. S. Cirewit Court 
of Appeals, Ninth Circuit, in Union Mut. Life Ins. 
Co. v. Thomas (83 Fed. R. 803), it appeared that 
in a former suit on a life insurance policy the 
defense was that the insured was still living. The 
company alleged a conspiracy on the part of the 
plaintiff and her husband, the insured, to defraud 
the company, and that plaintiff and her attorneys 
“have no knowledge or information whatever of 
the death of insured, but have alleged that insured 
is dead for the sole purpose of carrying out the 
agreement, conspiracy and fraud hereinbefore set 
forth.” It was held, the suit being by one of the 
attorneys for damages, that such allegation in the 
former action was libelous and not privileged. 








The general principle was laid down that matter 
inserted in a pleading to be privileged must be 
legitimately related to the issues, or so pertinent 
to the subject of the controversy that it may be- 
come the subject of inquiry on the trial. 


Negligence of Telegraph Company — Proximate 
Cause. —In Western Union Tel. Co. v. Morris, 
decided by the U. S. Circuit Court of Appeals, 
Eighth Circuit, in December, 1897 (83 Fed. R. 
992), it was held that where testimony of a physi- 
cian tends to show that a surgical operation might 
have been avoided, had he reached the patient 
earlier, it is not error to submit to the jury the 
question whether or not the failure of the tele- 
giaph company to properly transmit a message, 
whereby the physician was prevented from earlier 
attendance, was the proximate cause of the in- 
juries resulting from such operation. The court 
said in part: 

It is first assigned for error that there was no 
evidence tending to show that the surgical opera- 
tion which the plaintiff underwent on December 
29. 1895, was the proximate result of the mistake 
made by the defendant company in transmitting 
the telegram to Dr. Dawson on December 4, 1895, 
and that the trial court should have instructed the 
jury to that effect, as it was requested to do. With 
reference to this contention, it is sufficient to say 
that, while the relation of cause and effect be- 
tween the two acts last aforesaid seems remote, 
and while the evidence to establish that the one 
act was the efficient cause of the other is far from 
being clear and satisfactory, yet we are not able 
to say that there was no evidence warranting the 
submission of that issue to the jury. A careful 
examination of the testimony of Dr. Dawson, one 
of the medical experts, shows, we think, that in 
the course of his examination he did express the 
opinion, in substance, that if he had not been mis- 
led by the telegram of December 4, 1895. and had 
arrived and prescribed for the plaintiff on the 
morning of December 5, 1895, instead of the even- 
ing of that day, he could have administered reme- 
dies which, in his judgment, would have prevented 
any suppuration from the affected parts or mem- 
branes, and thereby have rendered the subsequent 
surgical operation unnecessary. This testimony 
was admitted without objection—in fact, the 
opinion of the witness to the effect last stated was 
elicited on cross-examination; and the jury, rather 
than the court, were entitled to say what weight 
should be accorded to it. We think, therefore, 
that the trial court did not commit a reversible 
error in leaving the jury to determine whether 
the defendant’s failure to transmit the message 
properly was the proximate cause of the plaintiff’s 
being subsequently compelled to undergo the sur- 
gical operation in question. 
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*AN EXAMINATION OF THE DOCTRINE OF 
MALICE AS AN ESSENTIAL ELEMENT 
OF RESPONSIBILITY FOR DEFAMA- 
TION UTTERED ON A PRIVILEGED OC- 
CASION. 


By Wm. A. PuRRINGTON, OF THE NEW YorRK Bar. 


HE admirable papers already presented to you 
have treated general topics on broad lines. 
It is, therefore, with hesitancy that one is now 
offered dealing somewhat technically with a single 
definition in the light, or rather, if one may say 
so, in the darkness of decisions. But since this 
association was founded “to promote reform in 
the law and to facilitate the administration of 
justice,” it may not be inopportune to call atten- 
tion once more to a legal doctrine so unscientific. 
confused and uncertain as to impede justice, and, 
therefore, afford a proper subject for the reform- 
er’s labors. 

The bases of true science are accuracy of investi- 
gation, precision of definition, stability of funda- 
mental rules. It is, therefore, discouraging, and 
for the client at least matter of surprise, to find in 
the law definitions, the very premises of argument, 
which have been under consideration since the 
dawn of legal history, and probably before, still so 
hazy as to make great judges dubious and loth to 
express opinions upon elementary principles con- 
stituting the starting points of procedure. In the 
case of Capital & Counties Bank v. Henty (A. D. 
1882, 7 Ap. C. 741), twice argued in the house of 
lords, Lord Coleridge, C. J., Grove and Denman, 
JJ., of the Common Pleas Division, Thesiger, 
L. J., in the Court of Appeal, and Lord Penzance 
in the house of lords, were all of opinion that de- 
fendant’s published refusal to accept checks drawn 
on plaintiff might ‘bear in the minds of reasonable 
men a libelous construction; and therefore, that 
whether it was a libel was a question for the jury. 
On this point they were outvoted by their col- 
leagues; whence, as suggested in appellant’s points 
by Russell, Q. C., now chief justice, it would seem 
to follow that, in the opinion of their fellow- 
judges, the six learned jurists above named were 
not reasonable men. “ This case,” said Lord Pen- 
zance, dissenting, “ involves questions of first prin- 
ciple in the Law of Libel, and it has been th 
subject of contrary determinations in the courts 
below.” Yet, although the principles involved 
were elementary and lay at the threshold of the 
action, Lord Bramwell said, as to the libelous 
nature of words, that he wished to avoid a defi- 
nition or the laying down of a rule as much as 
possible. So in the very recent English case of 
libel, Nevill v. Fine Arts & General Insurance Co., 
Limited ([1895] 2 Q. B. 156, [1897] Ap. Cas. 68), 
Pollock. B. and the jury at trial, Lord Esher, M. 


* Paper read before the New York State Rar “Association 1 at its 
annual meeting, Jan. 20, 1898. 





R., Lopes and Rigby, L. JJ., on appeal all consid- 
ered that a circular of the defendant stating that 
it had closed plaintiff's agency and opened another 
for the West End could bear a libelous construc- 
tion, the fact being that plaintiff had not renewed 
his agency. The Court of Appeal reversed 
judgment solely on the ground that proof of actual 
malice was necessary to sustain it; and in terms 
expressly avoided passing upon the point still 
open in English law, although fairly well settled 
with us, whether a corporation is responsible for 
malicious acts of its servants. In the house of 
lords Halsbury, L. C., and Lords Macnaghten, 
Shaw and Davey unanimously were of opinion that 
the words could not be construed as defamatory by 
reasonable men; also that they were true, and 
that there was no malice. As to the liability of a 
corporation for malicious acts of servants they ex- 
pressed no opinion. Again, on the 14th of last 
December, in Allen v. Flood, decided in the house 
of lords, two judges and six law lords reversed ten 
judges and three law lords on a question involving 
the definition of and liability for malice. As to 
which case, by the way, the Law Times says (De- 
cember 18, 1897), “ It is curious that politics took 
sides—perhaps involuntarily,” a statement followed 
up (December 25, 1897) by citing from Lord 
Brougham’s speech on Law Reform to show that 
in his day the decisions of English judges could 
be predicted from their political leanings; expres- 
sions worth pondering by those pessimists addicted 
to comparing our courts with those outre mer. 

It would be hard to find a better example 
of the danger of adopting current words of 
daily life as terms of legal nomenclature and ad- 
hering to them, out of respect for decisions long 
after their true significance has been lost than the 
use in law of this word “ malice,” which, as Doll- 
Tearsheet remarked, in the Boar’s Head tavern, of 
another term, “ was an excellent good word until 
it was ill-sorted.” 

In ordinary parlance every one understands what 
malice is; that it is an active emotion, spitefulness, 
desire to injure, malevolence, either momentary or 
rancorous, the positive sentiment of hate or ill- 
will, and thus the complement of its scriptural 
ycoke-fellow, uncharitableness, which is a mere 
negation of good sentiment, lack of love or good 
will. 

It is only in the law that we discover any doubt 
as to the word’s meaning. But here we find pages 
of ingenious argument and learned opinions dif- 
ferentiating malice in law from malice in fact, 
actual or express malice from implied malice, and 
instructions to juries that they may infer malice 
where no one believes or fairly suspects that there 
is any malevolence, nay more, even where the 
plaintiff himself honestly refuses to base his claim 
upon such a false contention. Courts have been 
known to find malice when the jury has failed to 
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do so, as in Huntley v. Ward (1 F. & F. 552), and, 
on the other hand, they have far more often 
trenched upon the jury’s domain in contrary fash- 
ion by deciding themselves this issue of fact in 
cases involving privileged communications. Thus 
Mr. Pollock, in the Law of Torts, adverting to the 
distinction between so-called “ honest” and “ rea- 
sonable” belief, says: “ It has been found difficult 
to impress this distinction upon juries, and the 
involved language of the authorities about ‘im- 
plied’ and ‘express’ malice has, no doubt, added 
to the difficulty. The result is that the power of 
the court to withhold a case from the jury on the 
ground of a total want of evidence has, on this 
point, been carried very far.” 

There is not time or need to dwell upon the 
many definitions and differentiations of malice 
with which the books abound. Among them are 
these: “ Any indirect or dishonest motive;” “ any 
corrupt motive, any wrong motive, or any de- 
parture from duty;” “a wanton disposition 
grossly negligent of the rights of others.” In the 
vast majority of cases, however, nothing more is 
understood by the term than absence of adequate 
excuse for intentional publication of untrue state- 
ments from which injury to reputation has resulted 
or is reasonably certain to result. 

Mr. Odgers, endeavoring, as he says, to restore 
the word to its simple and ordinary meaning, 
treats the legal phrase, “ malicious publication,” as 
equivalent to publication on an unprivileged occa- 
sion, and uses the term “ malice” throughout his 
admirable digest according to its definition by 
Brett, L. J., in Clark v. Molyneux (3 Q. B. D. 
237-247), viz.: “ Malice does not mean malice in 
law, a term of pleading, but actual malice, that 
which is popularly malice.” And that learned text- 
writer further defines the term as “ some ill-feeling 
towards the plaintiff or the public; some mean or 
crooked motive of which an honorable man would 
be ashamed;” also as “ any indirect or wicked 
motive which induces the defendant to defame the 
plaintiff.” These definitions have come to be 
quoted in the reports, but — and be this said with 
respect to their framer’s acumen and due appre- 
ciation of the difficulty of defining — they fail by 
lack of precision to lift the clouds and make the 
subject clearer. No vaguer question could be sub- 
mitted to court or jury than whether A’s motive 
was mean or crooked or one of which an honor- 
able man would be ashamed. What is mean to one 
is good business to another. The standard of 
Epaminondas, who would not tell a lie even in 
jest, is not that of Munchausen or Machiavelli, 
who would not tell the truth even in earnest. And 
twelve men — not jurors only, but even judges — 
entirely honest, as men go, may differ widely as 
to what is shameful under the circumstances of a 
case. When it is left to jurors to find malice, the 
teal question before them, i. e., the only one that 





in practice they will consider, is whether, in their 
composite opinion, defendant under the circum- 
stances of the case had adequate excuse for utter- 
ing the defamatory words. If they are satisfied 
that he had they will find for him, even in the 
teeth of instructions that plaintiff, having estab- 
lished his case, is entitled to a verdict, and that 
their only function is to assess damages; and for 
such disregard of the court’s charge their verdict, 
however unjust, will not be set aside in the absence 
of error affecting it (Funk v. Evening Post, 76 
Hun, 497; affi'd 152 N. Y. 619). 

Adequate excuse, of course, comprehends legal 
excuse, and under the rule in Funk’s case any 
mitigation that satisfies the jury in an action for 
defamation is practically a legal excuse, the exist- 
ence of which may make a morally wrongful act 
legally right. 

Although in awarding punishment, whether un- 
der the criminal law or by our justifiable, even if 
unscientific, procedure of allowing a civil jury to 
impose fines under the guise of punitory damages, 
the wrongdoer’s motive or intent may be all im- 
portant; yet so far as compensation for the result- 
ing injury is concerned, it makes very little odds 
to A, the victim of B’s defamation, whether B 
acted from a sense of public or private duty, or 
from indirect or crooked motives of which a good 
man should be ashamed. In either event A wants, 
and, if recklessly or carelessly defamed, is enti- 
tled —in the forum of good morals, at least — to 
have redress. But that is a very impracticable 
forum to sue in. 

Indeed, it is obvious that if malevolence were 
the gist of an action, that action would lie regard- 
less of any injury, an idea that seems to affect the 
losing contention in Allen v. Flood (supra), 
wherein Lord Herschell discountenanced the the- 
ory that malice, indirect motive, is ground for 
damages for doing an otherwise lawful act. It is 
equally clear that upon such a theory injuries to 
reputation not due to malevolence would be reme- 
diless. 

Accordingly it was by some long ago consid- 
ered that the gist of the ordinary civil action for 
defamation, qua compensation, is not malice, but 
injury to reputation, and therefore that it is un- 
necessary either to allege or prove malice in order 
to recover damages therein (Bayley, J., following 
Lord Mansfield, in Bromage v. Prosser, 4 B. & C. 
247; Lord Campbell, C. J., in Whitfield v. S. E. 
Ry. Co., 27 L. J. Q. B. 229; but cf. Lord 
Bramwell in Abrath v. North Eastern Ry. Co., 11 
Ap. C. 247; Mr. Justice Lopes in Nevill v. Fine 
Arts [supra], and the dissenting opinion of Daniel, 
J., in Phila., Wil. & Balt. R. R. Co. v. Quigley, 
21 How. U. S. 202). 

So, too, even in a criminal prosecution for libel 
(Commonwealth v. Snelling, 15 Pick. 337), involv- 
ing only punishment, Shaw, C. J., overruling de- 
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fendant’s contention that proof of good faith and 
intent was admissible, by way of defense, said: “ It 
is not necessary, to render an act malicious, that 
the party be actuated by a feeling of hatred or ill- 
will toward an individual, or that he entertain 
or pursue any general bad purpose or design. On 
the contrary, he may be actuated by a general good 
purpose, and have a real and sincere design to 
bring about a reformation of manners, but if in 
pursuing that design he wilfully inflicts a wrong 
on others which is not warranted by law, such act 
is malicious.” (To the same effect, Page v. Cush- 
ing, 38 Maine, 523.) Such citations might be 
multiplied wearisomely. 

But nevertheless there still obtains the false idea 
that malice is the gist of the action for defama- 
tion, and by fiction or legal falsehood is to be 
presumed in ordinary cases. The ill-omened word 
has crept into the law, and whatever once gets into 
the law, whether truth or error, or a client — al- 
though the last least frequently —is apt to cry 
with Luther, “ Hier bin ich, hier bleib ich.” And so 
we continue to use a term which, never true or 
scientific, is now entirely outworn, and to cherish 
a legal fiction which, with the procreative power 
of all falsehood, constantly begets fiction and con- 
fusion; and this we do despite the fact that in our 
complicated modern life, with its growing imper- 
sonalism, numberless insentient corporations. 
ramified business methods, universal education and 
widely diffused publications, malice is far less often 
than ever before a factor in causes of action grow- 
ing out of personal wrongs, the majority of which 
to-day result from carelessness, recklessness and 
negligence, not at all from personal ill-will. 

The idea that malice is essential to actions for 
defamation has begotten on the law two phrases 
that haunt the reports —‘“‘ honest belief” and 
“actual malice” — which in their turn illustrate 
how lacking in precision is our legal terminology. 
“Honest belief” and “actual malice” imply, 
strictly speaking, dishonest belief and fictitious 
malice: unthinkable concepts. Consider for a mo- 
ment “actual malice.” Our Court of Appeals, by 
Selden, J., said, in Lewis v. Chapman (16 N. Y. 
at p. 372): “ Malice is essential to every action for 
libel. It has been sometimes divided into legal 
malice or malice in law, and actual malice or 
malice in fact. These terms might seem to implv 
that the two kinds of malice are different in their 
nature. The true distinction, however, is not in 
the malice itself. but simply in the evidence by 
which it is established.” This is a very clear state- 
ment that all malice is actual and not imaginary: 
but if all malice be actual, and if its establishment. 
directly or by implication, be essential to sustain 
every action for libel, then since punitorv damages 
may always be given for actual malice, does it not 
follow inevitably from the court’s premises that 
there is no action for defamation in which exem- 





plary damages may not be granted; and per contra, 
that if malevolent motive be disproved, even com- 
pensatory damages cannot be recovered? And 
yet we know that this is not the law; although if 
no recovery can be had for libel uttered on privi- 
leged occasions, except on proof of actual personal 
ill-will, it is hard to see how any mitigation can 
be shown in such cases. Again, if the only sort of 
malice be actual, evil motive, and if its existence 
be essential to support every action for defama- 
tion, no insentient corporation, although engaged 
in publishing newspapers, could ever be held re- 
sponsible for libel, even to the extent of compen- 
sation, certainly not in punitory damages, or for 
publication of its libels on occasions of qualified 
privilege. This point fairly well settled with us, is 
still doubtful, as has been already said in the Eng- 
lish law. It is true that in Whitfield et al. v. S. E. 
Ry. Co. (supra), Lord Campbell, C. J., recognized 
defendant’s responsibility in libel for a false report 
of a bank’s failure sent over its telegraph lines, 
and —intimating that a corporation might be lia- 
ble even for express malice —truly said that it 
would be often a hardship to remit the injured to 
his remedy against a corporation’s irresponsible 
servants. In 1880 this case was followed by Fry, 
J.. in Edwards v. Midland Ry. Co. (L. R.6Q. B 
D. 287), holding, by way of rehearsal to be sure. 
that malicious prosecution will lie against a cor- 
poration, and quoting approvingly these words of 
Frle, C. J., in Green v. London General Omnibus 
Co. (7 C. B. N. S. 290): “ The doctrine relied on, 
that a corporation, having no soul, cannot be 
actuated by a malicious intention, is more quaint 
than substantial.” But Lord Bramwell, as latelv 
as 1886, in the house of lords, expressed himself 
thus clearly on this question in Abrath v. North 
Eastern Ry. Co. (supra): “ My lords, T am of 
opinion that no action for a malicious prosecution 
will lie against a corporation. I take the opportu- 
nity of saying that as directly and peremptorily as 
T possibly can: and T think the reasoning is de- 
monstrative. To maintain an action for malicious 
prosecution it must be shewn that there was an 
absence of reasonable and probable cause. and 
that there was malice or some indirect and illegiti- 
mate motive in the prosecution. A corporation is 
incapable of malice or motive.” And his lordship 
defined, with admirable distinctness. his position 
by saying that if the whole body of shareholders 
should in so many words say, “‘ Prosecute so and 
so, not because we believe him guilty, but because 
it will be for our interest to do it; ” or if the direc- 
tors, by resolution under the corporate seal, out 
of malevolence should prosecute a solicitor be- 
cause he had assisted to get damages against them. 
vet in neither case would the corporation be liable. 
but only its shareholders or directors personally. 
since their said acts would be ultra vires. His 
lordship further argued that the allowance of ac- 
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tions for false imprisonment and libel against cor- 
porations afforded no exception to this rule, 
because malice is not essential to those actions, 
and it may be within corporate powers to order 
arrests or publish untrue matter. He then went 
on to say: “ That unfortunate word ‘ malice’ has 
got into cases of action for libel. We all know 
that a man may be the publisher of a libel without 
a particle of malice or improper motive. There- 
fore the case is not the same as where actual and 
real malice is necessary.”’ Of which propositions 
Lord Fitz Gerald, pointing out that, however 
weighty, they were purely obiter, said with more 
zeitgeist: ‘I shall only say of corporations, and of 
those trading corporations especially, that I have 
often heard it observed that they certainly are very 
frequently without conscience, and sometimes very 
malicious.” 

Lord Bramwell argued with sound _ technical 
logic from his premises, and it has been similarly 
reasoned that a corporation cannot slander, be- 
cause it can only act through its agents, and there 
can be no agency to slander (Townshend, sec. 
265), an argument approved by the Appellate Di- 
vision of the First Department at its last term, in 
Eichner v. Bowery Bank of New York (N. Y. 
Law Journal, Jan. 6, 1898), wherein plaintiff, hav- 
ing sued because defendant’s servants had refused 
to cash his check, falsely reiterating that he had 
no funds, the court, following Messrs. Odgers and 
Tcwnshend, held that even if this refusal were a 
slander, the corporation was not liable, because 
there can be no agency to slander, and that the 
tort must have been committed by its servant 
alone, because the “ corporation itself could not 
talk.” Are we then to argue that because the 
bank could not write, it would not have been liable 
if the teller had written “ no funds” on the check, 
instead of saying the same thing? And if it be 
answered that the rule applies to slander and not 
to libel, are these commercial corporations and 
agencies to assume that they may, without liability 
to the injured, purvey any idle guess or gossip, no 
matter how injurious to business credit, if they 
only do so by means of the telephone, phonograph, 
graphophone, or any other system of oral com- 
munication our modern wizards may invent? 

Do we not along these merely logical lines ar- 
rive, qua malice, at a theory of impeccability for 
corporations, legislative creations, while as to man, 
the creature of God, there still lingers a doctrine 
of total depravity? But is the argument sound in 
premises as well as logical? Is it not in kind like 
those pleasant disputations of the school-men, or 
the discussions of foreordination and free-will that 
so delighted our New England forebears? Is it 
any sounder, for instance, than this argument: 
God having created man in his own image, for his 
own glory and to act righteously, all his sinful and 
malicious acts are ultra vires, and wrought, in fact, 





by Satan’s agency; ergo, man is not responsible 
for libel or slander, but only Satan? Arguments 
as whimsical as this, and suggestive of Touchstone 
and that ingenious barrister, Mr. Gilbert, whose 
amateur villain of Ruddigore forges his own will, 
are still gravely presented to the patient ear of the 
courts. In our own land some of the metaphysical 
ccbwebs spun out of the cocoon, malice, have been 
brushed away by the highest tribunal of the nation 
and different States. Forty years ago the United 
States Supreme Court, in Phila., Wilmington & 
Balt. R. R. Co. v. Quigley (supra), decided, “ with 
much wariness and after close and exact scrutiny 
of their constitutions,” that corporations are re- 
sponsible in delicto, as well as ex contractu, for acts 
of their agents in furtherance of corporate busi- 
ness, and therefore may be sued for libel. Lord 
Campbell’s opinion in Whitfield v. Railway was 
approved by the majority, although Mr. Justice 
Daniel, dissenting along the same lines of argu- 
ment followed in Abrath v. Railway by Lord 
Bramwell thirty years later, thus expressed — 
“with due respect of others and with becoming 
diffidence ” of himself — his opinion of Whitfield’s 
case: “In its arguments and conclusions it is con- 
fused and obscure, and is incongruous and con- 
tradictory, both in its reasonings and _ its 
conclusions. In the line of English adjudications 
it presents itself as solitary and eccentric, and in 
opposition to the most inveterate, the clearest and 
reiterated distinctions announced by the sages of 
the law, distinctions having their foundation in 
reason and in the essential character of the sub- 
jects to which those distinctions have been ap- 
plied.” 

In Salt Lake City v. Hollister (118 U. S. 256), 
plaintiff — seeking to avoid paying revenue tax as 
a distiller and pleading technically —as corpora- 
tions always could and would do if the merely 
logical conclusions of Lord Bramwell were ad- 
mitted — acknowledged by its demurrer the fact 
that it was engaged in the business of distilling 
spirits, but denied on theory that this admitted 
fact could be; for, it argued, distilling is not within 
plaintiff’s corporate powers, therefore it cannot, as 
matter of law, be in the business, therefore it is not 
legally liable to pay the revenue tax. Here again 
we cannot but think of Touchstone and Gilbert. 
Even the grave Supreme Court characterized as a 
“pleasant farce” this droll contention that Salt 
Lake City could in fact reap profit from distilling 
liquor while escaping revenue taxation on the 
ground that theoretically it was incapable of run- 
ning a still; and that court in this case once more 
declared, citing authority, that a corporation is 
liable for intentional wrongs such as libel and ma- 
licious prosecution to the extent of compensation, 
and can be guilty by imputation of malice and 
fraudulent intent. This doctrine, reaffirmed in 
Lake Shore, etc. Ry. Co. v. Prentice (147 U. S. 
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101), is also the rule in New York, where any 
corporation may be liable in compensatory dam- 
ages for the malevolence of its servants in the 
courst of its business, and in punitory damages if 
it ratify such acts, as by knowingly employing a 
drunken, incompetent person. (Palmeri v. Man- 
hattan R. R., 133 N. Y. 261; Cleghorn v. N. Y. 
Cent. R. R., 56 N. Y. 44; Caldwell v. N. J. Steam- 
boat Co., 47 N. Y. 282.) 

One word more upon this ordinary definition of 
malice and we may pass to its application in cases 
of privilege. In ordinary actions for defamation, 
recklessness and undue disregard of the right to 
reputation are always recognized as the equiva- 
lents of malice or malevolence for which punitory 
damages may be given. That a newspaper corpo- 
ration may be liable for such damages was held 
by the dissenting opinion of Davis, P. J., in Sam- 
uels v. Evening Mail Association (9 Hun, 288), 
adopted by the Court of Appeals (75 N. Y. 604). 
This action was almost the last stand in this State 
for the doctrine that malevolence or evil personal 
motive is essential to the allowance of punitory 
damages in ordinary cases. Brady and Daniels, 
JJ., held that while the defendant was liable in 
compensatory damages for the wrongful and negli 
gent acts of its servants, proof of actual malice or 
ill-will was needed to sustain the exemplary dam 
ages. Davis, P. J., held, on the contrary, that 
proof of the libel’s falsity was alone sufficient to 
sustain a finding of malice warranting the verdict 
of exemplary damages, and pointed out a differ- 
ence between the railroad cases relied on by 
Brady, J., wherein compensatory damages were 
readily ascertainable, and cases of libel wherein 
damages are necessarily left largely to the jury’s 
discretion. Since the final decision of that case, 
it is undisputed in this State that as to newspaper 
corporations proof of bad motive is not essential 
to support exemplary damages. (Holmes v. Jones, 
121 N. Y. 461: Tb., 147 N. Y. 59: Smith v. Mat- 
thews, 152 N. Y. 152.) 

Thus the following propositions seem fairly es- 
tablished as to ordinary or unprivileged communi- 
cations in the law of defamation by the weight of 
American authority: That malice is not necessarily 
malevolence, but is consistent with good faith and 
honest motive; that it means nothing more than 
the absence of adequate excuse for uttering words 
injurious to reputation; that its existence need not 
be alleged or proved; that the law presumes all 
defamation to be false and inexcusable until the 
contrary is shown, gives compensation therefor 
even as against corporations, and allows exem- 
plary damages if the defamer cannot offer adequate 
excuse for his apparent disregard of the right to 
reputation, and if the corporation is itself respon- 
sible for or ratifies defamation by its servants. 

Let us now consider privilege, confining our 
examination to qualified privilege, and inquire 








whether its chief effect is to alter the nature of 
malice or only to modify procedure. 

And first of all, what is qualified privilege? The 
definitions of the books relate scarcely at all to 
the substantive term itself, but almost entirely to 
the phrases, “ privileged occasion” and “ privi- 
leged communication,” the latter being, according 
to the often quoted rule of Harrison v. Bush (5 E. 
& B. 344), a communication made bona fide upon 
any subject-matter in which the party communi- 
cating has an interest, or in reference to which he 
has a duty, and made to a person having a corre- 
sponding interest or duty. 

In Stuart v. Bell (|1891] 2 Q. B. 341), the effect 
of the leading English cases from Toogood y. 
Spyring (1 C. M. & R. 181) to Clark v. Molyneux 
(supra) is thus summed up: “A privileged com- 
munication is one made on a privileged occasion 
and fairly warranted by it, and not proved to have 
been made maliciously. A privileged occasion is 
one which is held in point of law to rebut the legal 
implication of malice which would otherwise be 
made from the utterance of untrue defamatory 
language.” 

In Stevens v. Sampson (L. R. 5 Ex. Div. 53), 
Lord Coleridge, C. J., said: “ In order, in cases of 
libel, to establish that the communication is priv- 
ileged, two elements must exist; not only must the 
occasion exist to create the privilege, but the occa- 
sion must be made use of bona fide without malice.” 
In Hamilton v. Eno (81 N. Y. 116), our Court of 
Appeals thus defined a _ privileged occasion: 
“When one has an interest in a matter, or a duty 
in regard to it, or there is propriety in utterance. 
and he makes a statement in good faith to another 
who has a like interest or duty, or to whom a like 
propriety attaches to hear the utterance.” In 
Briggs v. Garrett (111 Pa. St. 404) the rule was 
laid down more broadly and in terms of clearer 
expression, thus: “‘A communication to be priv- 
ileged must be made upon a proper occasion from 
a proper motive, and must be based upon rea- 
sonable and probable cause. When so made in 
good faith the law does not imply malice from the 
communication itself, as in the ordinary case of 
libel; actual malice must be proved before there 
can be a recovery.” In New York we have a 
statutory definition in section 253 of the Penal 
Code: * A communication made to a person enti- 
tled to or interested in the communication by one 
who was also interested in or entitled to make it. 
or who stood in such a relation to the former as 
to afford a reasonable ground for supposing his 
motive innocent, is presumed not to be malicious 
and is called a privileged communication.” 

The definitions being couched for the most part 
in clumsy and unprecise terms, the result is, as 
Lord Bramwell said in Stevens v. Sampson 
(supra), that “the term privilege is a word often 
used very inaccurately.” And it has begotten 
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quite as much confusion as the ill-sorted term, 
malice itself; growing out of distinctions between 
“ privileged communications,” “ privileged occa- 
sions,” “ privileges of the occasion,” “ privilege of 
publication,” “excess of privilege,” “ extrinsic” 
and “intrinsic’’ proof of excess of privilege, and 
many other clever phrases befogging to the brains 
of jurors, who in the end can only ask themselves, 
Had defendant any adequate excuse under the 
circumstances of this case for defaming plaintiff? 
Two cases of comparatively recent date illustrate 
the distinctions in English law upon this point, and 
how absurd it is to pretend that malice, in the 
sense of mental attitude, necessarily affects 
the ultimate determination of libel cases. In 
Tompson v. Dashwood (A. D. 1883; 11 Q. B. Div. 
43), defendant, managing director in a company 
oi which plaintiff was also a director, wrote two 
letters at about the same time, one to the chair- 
man of the company, suggesting an examination 
of the books in respect to certain charges of plain- 
tiff alleged to be excessive, the second upon a dif- 
ferent matter, to the company’s secretary, who 
chanced to be plaintiff's brother. Defendant by 
mistake put each letter into the wrong envelope. 
Plaintiff's brother received the alleged defamatory 
matter, copied it and gave it to his brother. The 
trial judge charged that the occasion being priv- 
ileged, if the letter was not written maliciously or 
from indirect motive, it was not actionable, even 
if libelous; and verdict for defendant was given. 
Upon return to the application for a new trial for 
misdirection, plaintiff contended that, assuming 
privilege as between plaintiff and the chairman, it 
was lost by negligence in sending the letter to 
one as to whom there was no privilege, Watkin 
Williams, J., said: “I think there is a fallacy in 
that contention. The defendant’s state of mind 
was never altered. His intention was always hon- 
estly to do that which he conceived to be his duty. 
I can see nothing to justify the conclusion, as 
matter of law, that by reason of the defendant's in- 
advertence the case is taken out of the category of 
privilege, so that malice should be _ implied.” 
Mathews, J., was also of opinion that defendant 
had no malicious feeling in writing and publish- 
ing the letter, and “ nothing more than negligence 
was shown.” This case was relied upon as the 
mainstay of the defense in Hebditch v. Mac- 
Ilwaine ([1894] 2 Q. B. 54), wherein the redoubt- 
able Mr. Blake Odgers himself maintained plain- 
tiff’s verdict for ten pounds. The facts were these: 
Plaintiff had been elected guardian of the poor. 
Defendants, rate-payers, memorialized the board of 
guardians, asking inquiry into the regularity of 
plaintiff's election, and alleging, first, that certain 
voters and papers had been tampered with? second 
that “electors had been treated with drink.” In 
law the board of guardians had no jurisdiction in 
the premises. The jury found the matter libelous 





and not justified, but that defendants honestly be- 
lieved the board to be proper authority to whom 
to apply, and wrote the first part of the letter, but 
not the second, out of a sense of duty. The judge 
held the occasion not to be wholly privileged. 
Upon defendants’ application for a new trial, Lord 
Esher, M. R., said: ‘‘ The material part of the 
cause of action in libel is not the writing, but the 
publication of the libel.” Assuming the defendants 
to have believed honestly that the occasion was 
privileged, he said: “I cannot see how the belief 
of the defendants, who have made a mistake, and 
have published a libel to persons who have no 
interest or duty or power in the matter, can affect 
the question. The belief of the defendants might 
have a bearing on the question of malice; if it be 
assumed that the occasion was privileged, the be- 
lief of the defendants might be strong to show 
that the communication was privileged, as being 
made without malice, but I do not think it has any- 
thing to do with the question whether the occasion 
was privileged.” As to Tompson v. Dashwood, 
which he admitted to be a strong authority, but 
the only one, in defendant’s favor, his lordship 
said: ‘‘ There the judges distinguish between the 
writing and the publication of the libel, and speak 
of the writing as having been on a privileged oc- 
casion. I cannot their reasoning. The 
cause of action in libel is, as I said at the begin- 
ning of my judgment, not the writing, but the 
publication of the libel; and the question is 
whether the publication is on a privileged occa- 
sion. The only way to deal with that case in my 
opinion is to say that we do not agree with it, and 
that it was wrongly decided.” The opinions of 
Smith and Davey, L. JJ., coincide in this view. 


follow 


[To be concluded next week.] 


DOGS AS WITNESSES. 


N the recent case of Walter Pedigo v. Common- 
wealth of Kentucky, decided by the Court of 
Appeals of that State, last week, the very interest- 
ing question of the value of dogs as witnesses was 
passed upon. It was in the somewhat celebratcd 
witness case,” as it is commonly 
The following is the dissenting opinion 
of Judge Guffy: 

I concur in the reversal of the judgment in this 
case. but dissent from so much of the imajority 
opinion as holds that the trailing or proven trail- 
ing of the defendant by a bloodhound can be 
introduced as evidence upon the trial of such per- 
son charged with any crime. It is true that the 
majority opinion so restricts such proof and re- 
quires so many conditions precedent that, if the 
opinion in question should be strictly adhered to, 


* bloodhound 
known. 
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no great injustice would very often result from 
evidence admitted under the ruling in question. 
It, however, seems to me, with due respect to 
the majority opinion, that such a rule of evidence 
is contrary to all other rules of evidence, and if 
not in violation of the letter of the Constitution, is 
manifestly in violation of the spirit as heretofore 
expounded by this court. Such a rule seems to me 
an innovation upon all the heretofore established 
rules of testimony. The use of bloodhounds was, 
perhaps, necessary to efficiently and effectually up- 
held the institution of slavery, as well as to aid 
in the arrest and capture of persons accused of 
crime in the dark ages. In such cases, however, 
the object sought was the arrest or capture of 
known fugitives. If the dog in fact took up and 
followed the trail of a fugitive, and found him, or 
aided his pursuers to find him, the object was 
accomplished, and there could be no mistake as to 
whether he was the party sought or not. His guilt 
and right of capture having been theretofore es- 
tablished, and, in fact, being unquestioned. If the 


hound took the wrong trail and brought to bay 
the wrong party, that fact would be ascertained 
so soon as the pursuers reached the party, and the 
utility of the hound in that regard then ceased. 
It is now proposed to use the hound, not to cap- 
ture a fugitive, but to ascertain or furnish evidence 


to convict some citizen of crime. It seems to me 
that this new use of the bloodhound is a radical 
departure from the former purposes for which 
they were used; but whether this be so or not, it 
scems to me that neither the life nor liberty of a 
citizen should be taken away, or even jeopardized, 
by the mere fact that some person testified that 
the hound was well trained to track human beings, 
etc., and that he had trailed the accused from the 
scene of the crime to the habitation of the ac- 
cused, or until he came upon the accused party. 
There is danger that the effect of the majority 
opinion will likely be to greatly promote the rais- 
ing and training of bloodhounds, or hounds that 
will be called bloodhounds. It is a well-known 
fact that the owners of hounds, as well as other 
property, usually hold such property in high es- 
teem; and as the owner or trainer of hounds will 
be engaged in the business for pay, it will be 
greatly to their interest to always have well- 
trained hounds. In fact, I presume there will be 
none but trained and expert hounds in a few 
years, at least such will be the opinion of their 
owners, for it would be utterly useless to have any 
other sort. 

It is common tradition, and doubtless believed 
by quite a large number of persons, that blood- 
hounds are capable of wonderful feats of trailing. 
In fact, the many wonderful stories told of the 
achievements of bloodhounds (mostly in the 
imagination of those originating them) have in- 
stilled into the minds of quite a number of per- 





sons such wonderful notions of the unerring, if 
not infallible, knowledge and intelligence of the 
hounds that the fact that the hound said that a cer- 
tain person had lately been at the place wie 
the crime was committed would be the most con- 
clusive proof that could be produced. 

If it should even be conceded that every owner 
and trainer of hounds would be perfectly fair and 
impartial in endeavoring to strike the trail only of 
the party who had been at the scene of the crime, 
and likewise impartial in his testimony as to the 
expertness of the dog, yet such evidence is en- 
tirely too vague and uncertain to be allowed to 
jeopardize the liberty of a freeman. It seems from 
common history, as well as the proofin this case, 
that the bloodhound is supposed to be capable 
oi taking up and following the trail of a human 
being that has been made from 24 to 40 hours. If 
that be true, and it is unreasonable, then it must 
necessarily follow that the hound aforesaid could 
take up the scent of a man who had passed within 
a quarter of a mile of the place a few hours be- 
fore the hound was taken to the place to find the 
scent. I think this conclision necessarily follows. 
Take, for example, the case at bar. It seems that 
the barn was located in an open field, and the 
prosecution would have us believe that many 
hours thereafter the hound was able to take the 
trail and follow it. It is reasonably certain that 
a man wearing shoes would leave less scent on the 
ground to remain for 12 or 15 hours than he 
would leave if going through timber. It there- 
fore follows, as I think, that if a hound was taken 
to the scene of the crime, or supposed crime, and 
any person had passed, shortly before the arrival 
of the dog, within a quarter of a mile of the place, 
especially if his route lay through timber, the dog 
finding no scent at the point where he was taken 
to search for same, and knowing, if he knew any- 
thing, that he was desired to trail some human 
being, he would naturally go to the place and in 
the direction of the scent, or, in other words, 
would find the trail by reason of his acute scent 
of some person who had passed sufficiently near 
the place to enable the hound to take up the 
scent. It would be impossible to demonstrate 
whether or not he found the actual trail at the 
spot to which he was taken, or whether, as all 
dogs will do when it is sought to put them on a 
trail, he commenced hunting for one, and so con- 
tinued until a trail was found in that vicinity. 

It may also be assumed as certain that the 
hound would take up the first trail or follow the 
first trail that reached or affected his olfactory 
nerves after it was made known to him that he 
was there for the purpose of trailing somebody. 
I do not think it is possible to establish the fact 
that the hound will not quit the first trail that he 
may take up and go off with another which he 
might happen to fall in with or cross. Doubtless 
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hic keeper would often be of the opinion that the 
hound would never take up a trail other than the 
one he first took. 

I do not think that the evidence as to what the 
hound said or indicated should ever be admitted 
as testimony for the further reason that there is 
too much danger of an innocent person being 
convicted, or at least arrested and permanently 
disgraced by the admission of such testimony. 
This case illustrates the danger alluded to. From 
the evidence in this case it is highly probable that 
quite a number of persons went that very night to 
the dormitory, or to the house opposite the dormi- 
tory, and if they happened to pass by or near the 
barn the dog of necessity was as apt to take one 
trail as another, and hence there would be no sort 
of certainty in his trailing the criminal, if any 
there was. To illustrate further, it is learned from 
common rumor and from the press that a great 
many toll-gates have been lately destroyed, and it 
secms very difficult to ascertain who are the guilty 
parties. The gates are on the public highway, 
where persons pass, and have the right to pass and 
re-pass, yet if a bloodhound should be taken to 
the scene of the crime within a reasonable time 
thereafter for the purpose of trailing the guilty 
party, he would be almost certain to find some 
trail, and trail some person to his home, and after 
having been sufficiently shown to be an expert, 
etc., his testimony would be admitted to fix the 
guilt upon some party perhaps entirely innocent, 
and who, in the exercise of his right, had passed 
that way. The same may be said as to a large 
number of crimes supposed to have been clandes- 
tinely committed, or, in fact, have been com- 
mitted. Many houses and barns are burned down. 
Some fires are of incendiary origin, while a num- 
ber are the result of accidents or carelessness, yet 
under the majority opinion in this case it would 
seem that, if an expert hound trailed a party from 
the scene of the burning to his home, or place 
where he was known to have been shortly after 
the fire, that fact might be proven in evidence 
against him, although, in fact, he might not have 
been there at all, or if he had been, had simply 
been a casual passerby. Such evidence should not 
be admitted for the reason that the defendant is 
not permitted to cross-examine the witness, who 
in reality is the dog, whether he is the legal wit- 
ness or not. I am aware that it has been held 
that you could prove dying declarations against 
the defendant, and it has been said that he has the 
constitutional privilege of meeting the witness 
face to face, because the party testifying is the one 
who is reciting the dying declarations, but the ad- 
mission of the statement or trailing by the hound 
is not a parallel case. The trailing of the hound, 
if evidence at all, must be upon the supposition 
that he took the track at the scene of the crime 
and followed it, but the defendant has no chance 
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to inquire of the hound how far from the place 
did he really find the trail, or did he cross any 
other or find any others. If a person was testify- 
ing to having tracked the defendant from or about 
the place, he could be cross-examined upon that 
subject to know whether there was any other 
track, and which appeared to be the freshest, and 
size, and whether the trail he was following 
crossed or fell in with other trails. Not so with 
the dog. He has had his say and left. There is 
another familiar rule of law, that A, a witness, will 
not be allowed to testify that B told him that he 
saw the defendant at the place, or that he trailed 
him or saw him going from the scene of the 
crime; but it seems to be contended in this case 
that A may tell what the dog said about it. A per- 
son may be murdered in a highway or road that 
is rightfully traveled by numerous persons, 25 or 
50 persons may have passed within less than a 
dozen hours, and upon the discovery of the crime 
a bloodhound may be brought there, and if he 
has any of the attributes which he is generally 
credited with, he will certainly find some trail and 
land somewhere. Would it be right to allow that 
fact to be proven against the party accused of the 
murder? If such evidence be admitted, it seems 
to me that a man might, in fact, be hanged with- 
out any other evidence than the mere fact that the 
bloodhound was proven to have taken up the 
trail at the scene of the murder and followed it to 
the house of the defendant. Such evidence must 
tend to establish his guilt, else it could not be 
admitted, and if the jury upon such evidence found 
him guilty, how could this court reverse? It will 
not do to say that the jury will not convict a party 
upon such testimony. As matter of fact and com- 
mon history, some party is very likely to be sus- 
pected of the crime, and after suspicion to a 
greater or less extent permeates the community, 
but little additional evidence is required to con- 
vict the accused, especially if he be defenseless or 
destitute of friends and facilities for making a de- 
fense. 

It seems that if the conditions described in the 
opinion were complied with, the fact that the 
hound trailed a person from the scene of the crime 
would be sufficient to authorize a warrant of arrest, 
and would be such probable cause as to protect 
the party procuring the arrest, and thus a citizen 
might be put to great expense, mortification and 
disgrace without any evidence at all against him, 
except the trailing of the hound, and have no re- 
dress for any of the wrongs so inflicted. As be- 
fore intimated, it seems to me that the use of the 
bloodhound properly belonged to the days of 
slavery and of the bloody criminal code of the 
dark ages, and inasmuch as the institution of slav- 
ery and the code aforesaid have ceased to exist, 
the hound should be relegated to “innocuous 
desuetude.” 
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Legwl Botes of Pertinence. 
Miss Martha Partington, of 248 Fifteenth street, 
Brooklyn, has been appointed by the judges of the 
Court of Special Sessions in Brooklyn as assistant 
clerk of the court. The appointee has been a court 
stenographer for a number of years past. 


In the death of ex-Judge Jasper W. Gilbert, 
Brooklyn has lost a prominent figure. Though 
past the age of 70, he retained his mental and 
physical vigor in a remarkable degree up to within 
a few weeks of the end. He was a jurist of the 
old-fashioned type —thorough, careful and con- 
scientious to a degree. 


Hon. Simon W. Rosendale has been elected 
president of the New York Bar Association. Mr. 
Rosendale was the former attorney-general of this 
State, and is one of the best-known lawyers in the 
State. He was formerly associated in practice 
with Judge Peckham, who was elected one of the 
judges of the New York Court of Appeals, and 
now occupies a position on the United States Su- 
preme Court bench. The ALtsany Law JourNAL 
of January 22d last contains a very handsome por- 
trait of Mr. Rosendale, and shows him to be a 
man in the prime of life, and it is safe to predict 
that a long career of great and increasing useful- 
ness lies before the gentleman whose professional 


career in the past gives bright promise for the 
future. — Trade-Mark Record. 


A pathetic incident relating to Justice Field, 


who recently retired from the U. S. Supreme 
Court, was thus reported in the New York Sun: 
An unwritten law of the Supreme Court transfers 
to a new member of the body the messenger who 
has served the justice whose death or retirement 
made the vacancy he is called upon to fill. When 
Mr. Justice McKenna was sworn in and took the 
place vacated by Mr. Justice Field, William Bruce, 
the colored servitor who had been the aged jurist’s 
faithful attendant for a third of a century and more, 
informed Justice Field that he was going to serve 
Justice McKenna in the future, and would have to 
say good-by. This was a situation which evidently 
Justice Field had not contemplated, and the an- 
ncuncement almost overmastered him. In falter- 
ing tones he said to Bruce: “ Why, William, you 
aren’t going to leave me, are you?” The faithful 
servant nearly broke down as he told the judge he 
vas compelled to do so, and a pathetic scene 
ensued. As soon as the venerable jurist could col- 
lect himself he exclaimed: “If I had known that 
you would not stay with me now I wouldn’t have 
retired.” 

A question was raised this week in a case before 
Mr. Justice Ridley which must frequently have oc- 
curred in practice, although it is not the subject of 
any reported decision. The action was against a 
husband and wife for a slander uttered by the wife, 
who died three weeks before the matter came into 





court. Could the action, being a personal one, be 
continued against her husband after the wife's 
death? There are dicta of Mr. Justice Willes in 
Wright v. Leonard (30 Law J. Rep. C. P. 367), 
and Chief Justice Earle in Capel v. Powell (34 
Law J. Rep. C. P. 168), to the effect that such an 
action comes to an end, and no doubt the state- 
ments of these experienced judges were founded 
on actual practice. If, indeed, as Sir George Jessel 
once said, a married woman could not commit 
torts and her torts were those of the husband, or 
if his liability was founded on an impossible duty 
to control her acts and tongue, it would follow 
logically that the action would not abate. Capel 
v. Powell, however proves clearly that this is not 
the theory of the common law. In that case it 
was held that after divorce a man was not liable to 
be sued jointly with his former wife for a tort com- 
mitted by her during coverture. The liability of 
the husband for the wife’s torts arose simply from 
the circumstance that at law she could during 
coverture neither sue nor be sued alone — indeed, 
had no means to bring or defend an action. Mr. 
Justice Ridley gave judgment for the defendant, 
observing that if no direct authority could be pro- 
duced, it was because the point had been consid- 
ered too clear to be raised. — Law Journal (Lon- 
don). 

A case of considerable interest and importance 
to medical men in England was decided in Janu- 
ary by his honor, John E. W. Addison, one of the 
County Court judges for Cambridgeshire. A doc- 
tor sued a laborer to recover fifteen shillings for 
professional services rendered in pursuance of an 
engagement to attend the laborer’s wife during 
her confinement. Before the child was born the 
wife engaged another medical man. The County 
Court judge was of the opinion that the doctor 
who was originally engaged had no legal claim to 
compensation, inasmuch as he was not called upon 
actually to attend the mother when she was con- 
fined. This view has provoked much adverse criti- 
cism in British medical circles; and it is not easy 
to defend the doctrine of the decision on any 
ground of good morals. As is pointed out by the 
Lancet, an obstetric engagement restricts the lib- 
erty of the practitioner more than almost any other 
kind of case, as he is compelled by the very 
nature of his undertaking to be constantly in readi- 
ness to attend the patient at a time which cannot 
be fixed definitely. To engage a doctor and thus 
impose upon him restrictions that may affect his 
movements for many days, and then employ an- 
other physician when there has been no fault or 
suggestion of fault in respect to the conduct of the 
first one, is a course of proceeding which cer- 
tainly ought to render the employer chargeable 
with the fair and reasonable value of the first doc- 
tor’s services in holding himself ready to respond 
to the summons, come when it might, which 
should call him to the bedside of the patient. 
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Legal Laughs. 


In one of the earliest trials before a colored jury 
in Texas the twelve gentlemen were told by the 
judge to “ retire and find the verdict.” They went 
into the jury-room, where the opening and shut- 
ting of drawers and other sounds of unusual com- 
motion were presently heard. At last the jury 
came back into court, when the foreman an- 
nounced: “ We hab looked eberywhar, judge, for 
dat verdict — in de drawers and behind de doahs — 
but it ain’t nowar in dat blessed room.” 


A certain eminent judge who was recently re- 
elected, when he was asked about the facility with 
which he turned from one case to another, an- 
swered that he had learned that from what he saw 
at a baptism of colored people when he was a boy. 
The weather was very cold, so that to immerse 
the candidates they were obliged to break away 
the ice. 

It befell that when one of the woman converts 
was dipped back into the water, the cold made her 
squirm about, and in a moment she had slipped 
from the preacher’s hands and was down the 
stream under the ice. The preacher, however, was 
not disconcerted. 

Looking up with perfect calmness at the crowd 
eu the bank, he said: “ Brethren, this sister hath 
departed. The Lord giveth and the Lord taketh 
away; blessed be the name of the Lord! Hand me 
down another.” 


English Aotes. 


Mr. Commissioner Kerr, judge of the City of 
Lendon Court, has just completed his fifty years’ 
association with the legal profession, having been 
called to the bar in January, 1848. 

It is announced that Mr. Augustine Birrell, 
Q. C., M. P., is writing the life of the late Sir 
Frank Lockwood, Q. C., M. P. The biography 
will, it is hardly necessary to add, be copiously 
illustrated from Sir Frank Lockwood’s own 
sketches. Messrs. Smith, Elder & Co. expect to 
publish it in the autumn. 


The Court of Common Council of the city of 
London has awarded five guineas to each of the 
twenty-two gentlemen who served on the jury at 
the recent coroner’s inquiry into the Cripplegate 
fire. At the close of the inquiry each juryman re- 
ceived fourpence for his attendance on the fourteen 
occasions on which it was held, that sum being all 
that was payable under the act. 

Mr. John Forbes, Q. C., the leader of the north- 
eastern circuit, has retired from practice at the bar 
after a connection therewith of over thirty-five 
years, having been called at Lincoln’s Inn in June, 
1862. He was created a queen’s counsel in 1881, 








and is a bencher of his inn. The learned gentle- 
man holds the office of attorney-general for the 
County Palatine of Durham, and is also recorder 
of Hull, which latter post he will continue to oc- 
cupy. 

The interesting lecture recently delivered by Mr. 
Pitt-Lewis, Q. C., in the Middle Temple Hall, on 
the “ History of the Temple,” is being printed, and 
will shortly be published. The cost thus incurred, 
says the Law Times, is being defrayed by Mr. W. 
Phelps Dodge, an American citizen, who is a stu- 
dent of the Middle Temple as well as a graduate of 
Yale College, America. This gentleman is a direct 
descendant of John Phelps, who was called to the 
bar at the Middle Temple in 1650, and was clerk 
of the court which tried King Charles I. The pro- 
ceeds of the sale of the lecture will be devoted to 
the Barristers’ Benevolent Association. 


Aotes of Recent English Decisions. 


Partnership — Dissolution by Agreement — Sale 
by One Partner to the Other, Purchaser Retain- 
ing the “ Assets””— Vendor Commencing the Like 
Business and Canvassing Customers of the Old 
Firm — Good Will — Injunction.—In this case the 
plaintiff and defendant had been partners. In 
February, 1897, the defendant commenced an ac- 
tion against the plaintiff in the Queen’s Bench 
Division, claiming rescission, on the ground of 
misrepresentation and damages. By an agreement 
in November, 1897, in compromise of this action, it 
was agreed that judgment should be entered for 
the plaintiff for £1,200, he to retain the assets, and 
allow the defendant fourteen days to remove from 
the premises. Subsequently the defendant issued a 
circular to the old customers, to the effect that he 
intended to commence business in the same line, 
and asking for their support. Thereupon the 
plaintiff brought a motion for an injunction to re- 
strain the defendant from so doing, relying on 
Trego v. Hunt (73 L. T. Rep. 514). For the de- 
fendant it was urged that Trego v. Hunt did not 
apply, as there the good will was assigned; that the 
word “assets” did not import the full benefit of 
the custom as “ good will” did; and that Gray v. 
Smith (61 L. T. Rep. 481) and Pearson v. Pearson 
(st L. T. Rep. 311), the latter of which was not 
overruled by Trego v. Hunt on the question of 
construction, showed that no injunction should be 
granted. It was held that Trego v. Hunt decided 
that where good will was assigned, and the relation- 
ship of vendor and purchaser existed, the vendor 
should be restrained from canvassing the custom- 
ers of the old firm, and that the relationship of 
vendor and purchaser existed in this cese between 
the plaintiff and defendant. That as to the ques- 
tion whether the defendant must be regarded as 
the vendor of the good will under the term “ as- 
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sets,” Gray v. Smith decided that a contract for 
the sale of assets included the right to the trade 
name, and Pearson v. Pearson was decided as to 
construction on a clause in the agreement which 
expressly allowed the defendant to carry on the 
same business, and that neither of those cases cov- 
ered the present one; that good will was a recog- 
nized subject of property, and the defendant hav- 
ing sold it could not depreciate it; that the above 
decision in Pearson v. Pearson was the same as 
was usually made in such cases, viz., that the de- 
fendant be at liberty to carry on the like business, 
but that that was subject to the ordinary obliga- 
tions of a vendor; that, if a mistake had been 
miade in the contract, that could be rectified at the 
trial; and that, therefore, on the balance of con- 
venience, an injunction ought to be granted in the 
form given in Trego v. Hunt, the usual undertak- 
ing being given by the plaintiff. (Jennings v. 
Jennings, H. C. of J., Chancery Div. Law Times 
Adv. Rep., Feb. 5, 1898.) 


Botes of Recent American Decistons. 


Ante-Nuptial Contract. — J. C. A. and M. G. B., 
prior to their marriage, and in consideration and 
contemplation thereof, entered into a written con- 
tract, in which, after reciting that each owned 
property, real and personal, of great value, so that 
neither would probably need or desire any sup- 
port from the other in money or property of any 
kind, and their desire that their estates and prop- 
erties of every kind be kept entirely separate and 
distinct, the one from the other, the same as if their 
marriage had not taken place, the said J. C. A. 
agreed, in case he survived the said M. G. B., not 
tc make or assert any claim as tenant by the cour- 
tesy or otherwise in the real estate of which she 
might die seized, or to any homestead privilege, 
oz to any of her personal property; and the said 
M. G. B. agreed, in case she survived the said 
J. C. A., not to assert any claim to dower or home- 
stead in any real estate owned by him, or that he 
might thereafter acquire, or to any distributive 
share of his personal property then or thereafter 
owned by him, or for the year’s allowance for her 
support as widow. After the death of the hus- 
band the widow claimed the year’s allowance, and 
the same was set off to her in money. There were 
no children of the marriage, and neither of the 
parties had minor children living at the time oi 
the death of the husband. In an action against the 
administratrix of the estate of the husband to re- 
cover said allowance, Held: Said contract is 
fcunded on a good and sufficient consideration, 
opposed to_no rule of public policy, and is a bar 
to the year’s allowance. (Broadstone, Executor, 
etc., v. Josephine Baldwin et al., 5 Ohio Nisi Prius 
Reports, 39.) 





Attorneys — Partnership — Liability of Part- 
ners. — One member of a firm of lawyers is liable 
for money collected by the other partner and not 
accounted for to the client if the transaction was 
within scope of the partnership. The evidence in 
this case tends to show that the employment for 
the collection of the money in question was made 
after the appellants associated themselves together 
as partners, and the members of the firm are liable 
for the money collected by one of them and not 
accounted for, although they had no knowledge 
that the particular partner had collected the money 
until some time after he had done so. (Parrish, 
etc., v. Maupin, Ky. Sup. Court, 19 Ky. Law Rep. 
1086. ) 

Landlord and Tenant.— Where a_ tenant has 
been evicted by his landlord “ A,” and “ A” is in 
turn evicted by a writ of possession in favor of the 
receiver of “ B,” and the tenant again takes pos- 
session of the premises under authority from the 
receiver, “A” cannot recover rent of the tenant 
for such land, as the relationship of landlord and 
tenant has ceased between “A” and the tenant 
after ‘“ A’s” eviction, and the tenant is not 
estopped to deny title of “A.” (Evans’ Adnrr. vy. 
Lytle, Ky. Sup. Court, 19 Ky. Law Rep. 1137.) 

Constitutional Law — Prohibiting Employment 
of Women Where Liquor Is Sold. — In a proceed- 
ing entitled In re Considine, decided by the U. S. 
Circuit Court, D. Washington, N. D., in October, 
1897 (83 Fed. R. 157), it was held that a statute of 
the State of Washington, forbidding the employ- 
ment of women in any saloon, beer hall, barroom, 
theatre or other place of amusement where intoxi- 
cating liquors are sold as a beverage (Laws Wash., 
1895, p. 177), does not abridge the privileges and 
immunities of citizens, or deny the equal protec- 
tion of the laws, within the meaning of the Four- 
teenth Amendment to the Federal Constitution, 
but is a valid exercise of the police power of the 
State. 

Taxpayer’s Action — Street Railroad Franchise 
— Power of Common Council.—In an action 
brought by a taxpayer of the city of Buffalo to 
declare a resolution of the common council grant- 
ing a franchise to the Traction Company irregular, 
illegal, unauthorized, null and void, Held, that a 
city has no power to alienate or appropriate the 
city streets, and has no property rights therein, 
and the provisions of the statute authorizing an 
action to prevent a waste of the estate and other 
property of a municipality refers to property 
owned by the city and within its power of dis- 
position; that the power of the legislature, unless 
restricted by the Constitution, is absolute over the 
property held by a municipality for public use, and 
it may grant to a railroad company the use of its 
streets. (Kittinger, respt., v. Buffalo Traction 
Co., imp., etc., N. Y. Sup. Court, Appellate Div., 
Fourth Dept. Decided Feb., 1808.) 
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“ Do I understand by this,” I inquired, “ that I have the right to 
come to life?” 

“T am inclined to think this question is not passed upon,” he 
replied. “ The Court has reversed the decision of your State Court, 
and you are now at liberty to enforce your rights.” 

“Which only means,” I said, “ that I can take this certified copy 
of the decision and ‘a deputy sheriff, and go out to the ranch and 
take possession; and if McNeal resists we can pitch him out.” 

“ By no manner of means,” said he. 

“What is the good of the decision, then, if I can’t get my prop- 
erty by it?” : 

“ Just this,” said he; “ when this decision is entered of record at 
Washington, it will be certified to your Supreme Court, and that 
Court will certify it down to your Superior Court, and in due time 
that Court will take the case at the point where it went wrong at 
first, and the after proceedings must be in conformity to this 
decision.” 

“T don’t understand it at all,” I replied. “I came back to life 
for the purpose of straightening out certain matters. I sued for 
this property. The State courts all said I was dead, and had no 
right to come to life, and what I want from your Court is a decision 
on this point. I don’t care a sou bawbee for the property; it is the 
principle.” 

He gazed at me sadly and somewhat suspiciously. “ My dear 
sir,” he said at length, “the great body of which I am the official 
representative is not an ecclesiastical court, nor a school of moral 
philosophy. It does not deal in abstract principles. Questions of 
science, politics or religion are not within its jurisdiction. It deals 
only with personal and property rights. This decision guarantees 
your property rights, and if satisfactory to you please so signify, as 
I must immediately return.” 

I was not at all satisfied, and I was determined not to stultify 
myself by saying I was. 

“Tt is like this,” I replied; “I want to know what rights a man 
surrenders, and what he retains, when he dies. You say the Court 
has not and cannot pass upon this question. So be it. I decline to 
accept the decision as satisfactory.” 

This ended our interview, and the Official Communicator there- 
upon took his departure. I learned afterwards that he duly reported 
to the Court that I declined to accept the decision, whereupon it 
produced a great uproar. Such a thing as a litigant refusing to 
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accept a decision which granted all he asked had never before hap- 
pened, and inasmuch as by the rules of the Court the unsuccessful 
litigant could not be consulted, it was a matter of grave concern 
and many consultations as to just what should be done. The ques- 
tion was seriously considered as to whether or not I was guilty of 
contempt of court, and whether they could not summarily cite me 
to show cause why I should not accept the decision, or be punished 
for contempt. They reasoned that if this sort of thing were per- 
mitted in my case, others might pursue the same course, and it 
might eventually result in precluding the entry of final judgment in 
all cases, thus practically abolishing the Court, and the several 
offices held by them, which, being life positions, with great honor, 
dignity and emoluments attached, were not to be, and could not be 
abrogated save in a lawful and constitutional manner, viz., death, 
resignation or retirement. Never since the consideration of the 
celebrated case of Dred Scott — a distant Ethiopian relative — had 
the Court been so exercised or divided. Upon one point the Court 
was unanimous, viz.: That the Court had the undoubted inherent 
power to protect and perpetuate itself, and provide for the continu- 
ous and orderly dispatch of business. ‘ 

Upon strictly interrogating the Official Communicator they 
became informed of the ground of my objection, whereupon they 
were greatly amazed and in still greater perplexity. It was evident 
to them that I was of unsound mind, unbalanced at least, if not an 
outright lunatic, and therefore not capable in law of assenting or 
refusing. They therefore appointed for me a guardian ad litem, 
obtained his formal consent, and directed that judgment reciting 
such facts be entered. 

* * * * 


CONCLUSION. 


The startling but evidently veracious account of the experience of 
Mr. Scott, as detailed in the preceding chapters, ends abruptly; and 
the evident reason therefore is that he seems to have disappeared in 
a more mysterious manner than he did in 1881, when blown from 
the deck of the Golden Horn. It is due to the reader that these later 
facts be made known; therefore I, his friend, who am unknown, and 
still desire to remain in oblivion, have felt it my duty to appear as 
amicus curie, and detail specifically the facts relating to his final dis- 
appearance. I enter upon this task, however, with some misgivings, 
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for it is possible that his disappearance was voluntary, having in 
view some well-defined object, or with the intent to still prosecute 
his labors in defense of the rights of persons declared dead by the 
law; and it is not only possible, but fairly to be inferred, that he may 
again appear, or materialize, and thus be able in person to explain 
the events which I am now about to relate. Should he do so, and 
his statement, either in detail, design or intent, vary from mine, it 
were needless to add that my history of the events must give way 
to his. With this understanding, and with a desire to be as exact 
and truthful as Mr. Scott evidently has been, I will proceed. 

Mr. Scott was known to be an ardent sportsman, and in its truest 
sense was a disciple of Walton. To such an one the facilities offered 
by Puget Sound and its arms and inlets are unsurpassed. Every 
variety of that noble fish, the salmon, are to be found within its 
waters. A light boat, a simple tackle, and one of the glorious days 
which is only found on Puget Sound, are the only accessories neces- 
sary. I had accompanied him on one of these excursions, and we 
had floated down with the tide some four or five miles from 
Olympia; I was caring for the boat, while he looked after the trolling 
lines. Our success had been ample, and we were rather listlessly 
enjoying the hour than looking after the sport. I remember that he 
took from his pocket a peculiar looking metal flask, from which he 
unscrewed the top. Just as he was in the act of raising it to his 
lips there came a sudden splash in the water some fifty feet away, 
and the sunlight and spray danced on the golden sides of a noble 
salmon, while the tightening of the line and its swish in the water 
gave evidence that the strike was on and the battle opened. 

Mr. Scott seemed to take in the situation at a glance, for he 
turned quickly to the line and seized it, at the same time uncon- 
sciously flinging away the flask in his hand. It touched the side of 
the boat, balanced a second, then noiselessly sank to the bottom, 
some three hundred feet below. In the meantime Mr. Scott began 
a battle royal with the salmon, which fought with desperation. 
Slowly but surely the end drew near, the rushés and struggles 
became less furious, and surrender seemed at hand. Holding the 
line in one hand, Mr. Scott took the landing-net in the other pre- 
paratory to lifting the fish into the boat. Like a flash the quarry 
seemed to have regained new life. for he sprang from the water full 
length, his mouth wide open, and with a convulsive effort shook the 
steel harh from his mouth, regained the water and slowly swam 
away. My interest in the fight kept my gaze concentrated upon 
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the salmon, and I paid but little heed to the fisherman. As the fish 
disappeared in the blue waters of the sound, | turned my attention 
to Mr. Scott, expecting the usual ejaculation in which a sportsman 
will indulge when sudden defeat displaces confident victory. He 
was standing with the limp line in one hand, the landing-net in the 
other, while his gaze seemed to pierce the waters which had swal- 
lowed the game from mortal vision. For perhaps ten seconds he 
stood there, motionless, and then — something seemed to obscure 
my vision, as my companion seemed to become dim and nebulous, 
and like a vanishing picture upon the screen, he slowly faded from 
sight. I was like one in a dream. I rubbed my eyes and gazed 
about at the water, the woodlands, the sky, at everything, in a vain 
effort to regain my normal equilibrium. The denouement had been 
so totally unexpected, so weird and unnatural, so supernatural, in 
fact, that it was a long time before I could shake off the effect. He 
was gone — had literally “ vanished into thin air,” with nothing left 
but the landing-net and line as evidence of his former presence. 

This is all I can tell —all there is to tell, for the deed which was 
placed in escrow has fulfilled its mission, and been delivered to its 
rightful possessor. 
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